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HALACHIC AND HASHKAFIC ISSUES IN
CONTEMPORARY SOCIETY

SERIES 3: 38 - POSTHUMOUS PARENTHOQOD - PART 2
OU ISRAEL/BEIT KNESSET HANASI - FALL 2025

* In Part 1 we began to look at the issue of posthumous sperm retrieval from fallen soldiers and the possibility of using that sperm to
produce children.
* We looked at some of the possible halachic problems in removing the sperm, including delaying burial of parts of the body, the
prohibition of nivu/ hamet and also the prohibition to receive any benefit from a corpse. We also discussed the question of halachic
ownership of body parts and the extent to which the wishes of the deceased and his families are necessary and relevant.
* In this shiur we will examine the following issues:
- whether the sperm donor is halachically the father of those childrent and fulfills through them the mitzva of peru u’revu.
- whether posthumous insemination can in some sense fulfil the spirit of the mitzva of yibum and the concept of hakamat
shem met.
- whether such children, conceived and born after the death of the father, exempt the mother in the mitzva of yibum/chalitza.
- whether there is a halachic, hashkafic, ethical or social problem in producing children who will be ‘planned orphans’ who will
never know their father. Is there an intrinsic benefit to the child in being alive, despite his challenges?

A] IS THE CHILD HALACHICALLY RELATED TO THE DONOR

A1] ARTIFICIAL CONCEPTION

* Clearly, there is no other candidate as to who is considered the halachic father of the child. The question is whether a physical act of
intimacy between the parents is required to create the halachic connection to the child.
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According to the Torah, a Cohen Gadol may only marry a virgin, which normally means a woman who has not
previously had sexual relations. The Gemara raises the possibility of a pregnant virgin who is clearly bearing a child but
nevertheless maintains her signs of virginity. How can this happen? The Gemara suggests two options and ultimately
concludes that the pregnancy was due to the presence of semen in a bath that she used’. In this case, she may be
perniitted to marry the Cohen Gadol since she had not in fact engaged in a sexual relationship.
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The early poskim discuss the permissibility of a woman who is nidda sleeping on used bedsheets on which there could be
traces sperm from her husband or from another man. This is permitted this since, even if she becomes pregnant, the

child will not bear any stigma (as in the case of Ben Sira - see below) and it seems that the child WOULD be considered
the halachic child of the husband.

1. The position in UK law (under the Human Fertilisation and Embryology Act 1990) was originally that a posthumous sperm provider was NOT considered the legal father of the child.
This was subsequently amended (under the Human Fertilisation and Embryology (Deceased Fathers) Act 2003) following the Diane Blood case in the mid 1990s and the sperm
provider can now be legal registered as the father.

2. This is physically extremely unlikely but not completely impossible. The case of pregnancy caused by semen on a bedsheet is even less likely but, again, not impossible.

To download more source sheets and audio shiurim visit www.rabbimanning.com




5786 - )70 DNIAN  rabbi@rabbimanning.com 2 “'oa

However, a married woman should not sleep on sheets on which another man has slept in case there is semen on the
sheets and she become pregnant from this sperm. The baby would be the halachic child of the sperm provider and we are
concerned that they may one day unintentionally marry their half sibling!
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The commentaries on Shulchan Aruch discuss whether a child born following insemination from a bath would fulfill the
man’s obligation of pru u’rvu (see below). The Chelkat Mechokek’ also invokes the midrashic story” of the virgin birth’
of Ben Sira® who was apparently the son of Yirmiyahu HaNavi.”
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The Beit Shmuel® concludes from the halacha concerning a woman sleeping on the sheets of another man that artificial
insemination of this type WOULD create halachic paternity.
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The Mishne LeMelech’ rules definitively that there is no doubt that artificial insemination does not constitute a prohibited
relationship"’. However, he goes on to question if bathhouse insemination is in fact naturally possible or halachically
11
relevant.
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Rabbeinu Chananel rules that a bathhouse conception is in fact ‘ma’ase nisim’ and does not count as a normal
conception. Therefore the woman would not become tamei yoledet when she eventually gives birth”!

3. R. Moshe Lima, 17C Lithuania.

There are some suggestions that the entire story is a parody on the Christian virgin birth narrative, and is part of the same genre of literature as Toldot Yeshu.

5. The concepts of the Virgin Birth and Immaculate Conception are often confused with each other. They are in fact entirely different. Virgin birth is a general Christian belief which
relates to the alleged conception and birth of Jesus while his mother was still a virgin. The Immaculate Conception is a Catholic only doctrine relating to the special status of the
conception of Mary, which they consider not to have been tainted by Original Sin.

6. The book of Ben Sira is a book of the Apocrypha, sometimes quoted by Chazal and other mefarshim. It is attributed to Shimon ben Yeshua (also known as Jesus) ben Elazar ben
Sira, who lived and wrote in the 2nd Century BCE.

7. The source for this story is The Alef Bet of Ben Sirach, a work of questionable date and authorship, some dating it to the period of the Geonim. According to that source Ben Sira
was born in the following way. Yirmiyahu HaNavi was forced by others to leave his semen in a bathhouse. His own daughter subsequently visited the bathhouse and became
pregnant from it and the resulting child (being both the son and grandson of Yirmiyahu) was Ben Sira. Importantly, he is not given the status of a mamzer, indicating that conception
resulting from artificial insemination does not constitute a prohibited relationship. Although the story is doubted by some some later sources since it is not found in Chazal (see
Zemach David 1:13a of R. David Ganz), other mefarshim quote it authoritatively. The Alef Bet of Ben Sira also suggests that R. Zeira and R. Pappa were products of artificial
insemination.

8. R. Shmuel ben R. Uri Shraga Feivish of Vidislav, Poland (1640- 1698).

9. R.YehudaRosens - 17C Turkey

10. The poskim go on to rule based on this that a wife is permitted to sleep on sheets which may have on them semen from her hushand, even if she is nidda (see Taz YD 195:7). Even if
she became pregnant, this would not constitute a prohibited act.

11. Most poskim reject this and claim that it is possible. In scientific terms it is exceptionally unlikely, but not impossible. One of the proofs cited by the Mishne LeMelech is the halacha
that where a betrothed woman (arusa) becomes pregnant and the husband insists that he did not have relationship with her, the child is considered a mamzer who is permitted to
marry a mamzeret. Apparently, we do not even consider the possibility in that case that she became pregnant in a bath!

12. This is relevant to the halachic question of whether a baby boy conceived through IVF can have a brit mila on Shabbat. The early psak of R. Shlomo Zalman Auerbach was that it
could not, on the basis that the conception was not natural. However, as IVF became far more widespread, he changed his psak and permitted this, as do most poskim. For more on
this see https://rabbimanning.com/brit-milah/ Shiur 2.
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A2] CONCEPTION AFTER THE DEATH OF THE FATHER

* The above discussion pertains to artificial conception from sperm that came out of a living father and conception occurred while the
father was still alive. But can there be any halachic parenthood where the father is already dead before conception and, even more of a
question, where the sperm was extracted from a dead father?
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The Node Beyehuda brings a case in which a couple had been married for 7 years with no children. The husband died,
leaving a brother aged 3 and it seemed clear that the woman was a Yevama who would have to wait 10 years until her
brother-in-law reached bar mitzva and could perform chalitza. However, around 9 months after the husband’s death the
wife gave birth to a child which would ostensibly exempt her from yibum/chalitza. She claimed to have had relations
with her husband on 28 Iyar and that her husband died the following day.
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In a normal situation yibum/chalitza may not take place until 90 days after the death of the husband. This is to ensure
that the widow is not pregnant, in which case they would wait until the child was born to see if the child was viable and
exempted the widow from yibum/chalitza.
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The Node Beyehuda asks a strong question on this halacha that had, apparently, never been asked before”. How can 90
days after the death of the husband be enough. Maybe the couple had sexual relations on the day he died and, since the
sperm remains (according to halacha) viable inside the wife for up to 3 days, conception could have occurred up to 3
days AFTER the death of the husband. (Her ovulation may also have occurred after his death). As such they should have
to wait 93 days!
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The Node Beyehuda suggests that, where conception occurred AFTER the death of the husband, although the baby is
certainly the halachic child of this father (and would inherit from him), for technical reasons it may not qualify as a child
that exempts the widow from yibum/chalitza. This is because, at the time he died, he had no child. However, in the end,
the Node Beyehuda rejects this as a new chumra'® which, if relevant, would have been raised previously and he rejects it.

13. In fact, the question is raised earlier by the Maharsha - see his comments to Yevamot 37a s.v. 9"y WX ¥ 721y 1150 NNNwn 7N &Y 37 9™ 1'Na. The Maharsha also rejects
the suggestion that we would need to wait 3 extra days due to the concern of delayed conception.
14. In this case it would have been a very significant chumra since the widow would have to wait 10 years as an aguna waiting for her young brother-in-law to grow up and perform
chalitza.
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Chazal explain that Boaz died immediately after his first sexual relations with Ruth and no question is ever raised as to
the status of David HaMelech on the grounds that the conception may have been after Boaz'’s death”.
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R. Shimon Shkop questions the chidush of the Node Beyehuda'® and asks how a child conceived after a man’s death can
be considered the halachic child of the dead husband and yet not exempt his widow from yibum. At the end of the day,
the man has children who will continue his name and therefore should not be subject to the mitzva of yibum.

 Can events which occur after a persons death still change their halachic status or is death the end of all new potential halachic
realities?
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If a man raped a women the Torah requires him to pay a fine of 50 shekels. If the girl is below 127: the fine is paid to her
father and if she is over 12 it is paid directly to her. Abaya rules that if the girl dies before the rapist is convicted, there
is no fine. Rava raises the question of ‘yesh beger bekever’ - do we give halachic relevance to the date that the deceased
girl would have reached 12%: had she live - i.e. can she achieve that status while already in the grave. If we do say that,
and the rapist is convicted after the girl would have reach majority, the fine must be paid to her estate eg a child if she
had one.
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The Ran explains the two sides of this chakira - does she acquire halachic maturity after death or does her death before
majority mean that she remains in the ‘domain’ of her father and the fine will go to him?
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The Gemara questions the halachic relevance of sperm in a bathtub since the halacha assumes that pregnancy cannot
occur unless the sperm was ‘yore kechetz’ - ejaculated in the normal manner. It concludes that this requirement is not
about the method of conception but the viability and vitality of the sperm. If it was originally ‘yore kechetz’ then it can
cause impregnation, even if it was picked up from the bath.

* Does this impact our case of PSR where the sperm did not emerge in the normal manner - ‘yore kechetz’, but was surgically removed
from a dead body.
« If the sperm provider is NOT the halachic father, does the baby have a father?

15. In fact, this is not really such a relevant precedent since the Node Beyehuda did not doubt that a child conceived after the father's death was halachically meyuchas to that father.
His question was only on the mother’s status as a yevama.

16. Many other poskim also question this chidush of the Node Beyehuda (see R’ Tzvi Ryzman, Sefer Ratz kaTzvi - Inyanei Even haEzer). The Keren Ora (Yevamot 87a s.v. Gemara veHala)
rejects the self-contradictory notion that a man can leave a son who inherits him, yet also a widow who is a yevama who must perform yibum/chalitza; surely yibum and inheritance
are mutually exclusive. Rav Shlomo Zalman Auerbach (No’am 1, p. 150) notes that, according to this chidush, if a married woman had relations with another man and her husband
died before she conceived, according to the Node Beyehuda, would the child be a mamzer? Although the child would be the son of the adulterer - who had relations with the woman
while she was still married - she was not married at the time of conception and the act of intercourse alone is not sufficient to make the child a mamzer. Rather R. Auerbach clearly
rules that the only relevant halachic moment is when the sperm enters the woman’s body and not when the conception occurs. However, he does agree that, in a case of PSR,
although the woman WOULD have to perform chalitza, if she were later impregnated by the retrieved sperm, this would be the full halachic child of the donor. Thus, disagreeing with
the Keren Ora, there COULD be a case of chalitza where there was also a child.
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16. Another argument against post-mortem sperm retrieval is that the child's paternity is uncertain. In the case of artificial
insemination performed after the father's death, there is legal and halakhic disagreement over whether the child is considered
the deceased's son. The same disagreement exists with post-mortem sperm retrieval. In halakha, it is very important to know
who the father is. A divorced or widowed woman, for example, must wait three months before she can remarry because, should
she be pregnant with her first husband's child or become pregnant with the second husband's child soon after her remarriage,
paternity would be uncertain, and this could lead to the forbidden marriage of a brother to his sister.

However, there is a clear halakhic difference between unknown and uncertain paternity. An illegitimate child whose father is
unknown - the child of a prostitute, for example - is called a shetuqi, but with post-mortem insemination using frozen sperm or
with post-mortem sperm retrieval, the biological father is known and the controversy over paternity is strictly legal. Paternity is
uncertain, which from the halakhic perspective is totally different from unknown as it cannot accidentally lead to the forbidden
marriage of a brother to his sister.

R. Mordechai Halperin, M.D., Post-Mortem Sperm Retrieval, ASSAI - Vol IV, No 1 February 2001"

A3] YIBUM IMPLICATIONS
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The brother-in-law who performs yibum inherits the property of the dead husband.
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The Gemara understand that this is because he has stepped into the place of the dead husband to perpetuate his name
beyond death.
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The Mishna rules that if a man dies with no children but leaving his wife pregnant, we do not yet know if there will be a
child to continue his name. So we must wait until the child has been born and shown itself to be viable. If the
brother-in-law performed chalitza before we have that clarity (eg when the woman is still pregnant) we only know if the
chalitza was valid once the child has been born and proven to be viable.
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The Gemara darshens the expression - ‘u’ben ein lo’ [he has no son] to say ‘ayin alav’ - there must be a proper
investigation to ascertain if he does (or will) indeed have one
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Tosafot understand this to mean that we cannot allow a yibum/chalitza while there is still a safek - a question as to
whether there will be a child.
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Ramban understands that we cannot allow a yibum/chalitza until we know whether this woman will have a child ‘in the
end’.

17. https://www.daat.ac.il/daat/kitveyet/assia_english/halperin1-1.htm
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* In a case where there are frozen sperm samples which could be used to produce a child, all the time that these samples are viable
there is the possibility that there could be a viable child. Does this mean that the women remains in a constant state of ‘potential
yevama’ (and therefore effectively an aguna unable to marry anyone else) until a child is eventually born or the samples are destroyed?
This is indeed the psak of R. Yosef Shalom Eliyashiv who rules that the woman may not marry until the sperm sample is destroyed and
she then performs chalitzats.

* The Gemara raised the opposite question - what if the deceased husband already DID have a child at his death and the widow
remarried without yibum/chalitza, but that child subsequently died years later. Do we retroactively say that there were no children and
the woman must now perform a yibum/chalitza years later, rendering her interim marriage halachically prohibited?
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The Gemara rules that we would not say that the future death of a child could ‘resurrect’ the obligations of
yibum/chalitza since this would be contrary to the principle of ‘darchei noam’ - the Torah’s approach is one of
pleasantness not pain. To leave the second marriage constantly in question in case the earlier child dies is impossible as
this would undermine the stability of the marriage.

» Would we apply this principle of darchei noamto our (opposite) case? As such, if there are no children at the death of the soldier the
woman WOULD be required to perform yibum/chalitza, even if there were frozen sperm samples which could be used many years in the
future to produce a child which would retroactively remove her status as a yevama and render any yibum a prohibited incestuous
marriage and any chalitza unnecessary and invalid.

A4] INHERITANCE IMPLICATIONS

* If there are frozen sperm samples which could produce future sons many years later, will they inherit retroactively from the
deceased’s estate? For example, a man died leaving 1 million dollars at the moment of death to his one brother. Sperm was then
retrieved from the deceased which was used 5 years later to produce two sons. Can these later children claim the full million dollars
back from the brother? Similarly, if there were existing children at the time of death??, can future children from PSR claim back some of
the inheritance from the other siblings.

A5] DIFFERENT APPROACHES IN THE POSKIM
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R. Shiomo Zalman Auerbach ruled that:
(i) Babies produce from PSR were certainly the halachic children of the deceased, even though the sperm was removed
and the conception occurred post mortem.
(ii) These children also inherited as relatives together with other family members.
(iii) However, notwithstanding the extraction of sperm postmortem and the possibility of future children, the widow WAS
considered to be a Yevama at that time and was required to perform chalitza.

18. Kovetz Teshuvot 3:190 and He’arot on Berachot 20a.
19. This is a less likely scenario since PSR will not normally be permitted if there are already existing children
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However, R. Shaul Yisraeli ruled differently. Even though we may treat artificial insemination the same way as natural
fertilization, once the father has died he ceases to have any halachic connection to extracted sperm™. R. Yisraeli rules,
like R. Auerbach, that its impossible (due to the principle of darchei noam - see above) that the application of yibum
could be retroactively changed years later if a new child were created. But, unlike R. Auerbach, he is unwilling to
separate between the different areas of halacha which he understands to be interconnected. As such, if subsequent
progeny from PSR are not children for the laws of yibum, they are also not children in terms of yichus to the deceased, or

. . 21
for inheritance or even for arayot”'.
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R. Moshe Sternbuch rules that only a living person can acquire a new halachic status - as a father, Jew etc. After a
person’s death the halacha no longer grants them a new status. As such, the sperm provider in PSR cannot be the father.

B] DOES THE DONOR FULFIL THE MITZVA OF P'RU U'REVU

* This question is, of course, closely related to the discussion in the previous section. If a baby produced after PSR is not halachically
considered to the child of the sperm provider, how could he possibly fulfil through them the mitzva of p’ru u’revu? However, the
position is actually a little more complicated ....
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The Gemara asks if a non-Jew who has children and subsequently converts has fulfilled through these children his
halachic obligation of p’ru u’revu? R. Yochanan says that he had fulfilled the mitzva since he left physical human beings
in the world. Reish Lakish says he did not, since these people are not considered his halachic children after he converts
as he is halachically considered to be a newborn child and an entirely new person with no familial connections.
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Tosafot understands R. Yochanan to hold that since the non-Jew was connected to his children at that stage, this already
satisfied his obligation even after he converts.

20. This would seem to be the case EVEN if the sperm were extracted while the father was still alive, all the more so after his death.
21. Rav Yisraeli also extended this ruling to frozen embryos implanted after the genetic father had died.
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The Rambam rules like R. Yochanan - he can fulfil the mitzva of p ru u’revu with children born to him while he was
non-Jewish, but ONLY if those children also convert”. Even though these children will technically not be related to him,
his obligation is to leave behind JEWISH people.
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However, other commentators rule that he fulfills the mitzva even where the the children remain non-Jewish.

* Does an unmarried man have an ACTIVE obligation of p’ru u’revu? R. Eliyahu Bakshi Doron only permitted using sperm postmortem
if the man had been married and therefore was actively obligated in the mitzva which he had not yet performed. An unmarried man
technically has a mitzva from the age of 13, but we do not help or even encourage him to fulfil it”’!

* |s the mitzva to actually HAVE children or to TRY to have children?
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One of the questions on the mitzva of p ru u'revu is whether the mitzva depends on a halachic ‘ma’ase’ - the action of a
person who is obligated in the mitzva. Most mitzvot DO require a halachically relevant ma’ase. For instance, someone
who ate matza while in a state of mental incapacity (shoteh) is required to eat again once he becomes lucid again. The
Minchat Chinuch explains that p ru u’revu does not work in the same way’™*. The obligation is fulfilled not by a ‘ma’ase’
but by the fact of leaving physical descendents in the world upon one’s death. For this reason, if a person had children
who r’l predecease him leaving no grandchildren, the person has ultimately NOT performed the mitzva. So too, if a
person had children when they were not Jewish, these DO count to fulfil his mitzva, even though there was no ‘ma’ase
mitzva’ of an obligated person. According to this approach, why would there be any difference if the children were
produced after the death of the father”.

However, R. Feinstein fundamentally disagrees with this approach. In his view, the obligation of p’ru u’revu is not to
actually bear children, but to engage in a marital relationship in order to TRY to have children. One does not
necessarily need to go to extreme lengths to fulfill this™.
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This seems clear from the Gemara which informs us what we will be asked on entering Olam Haba. One of these
questions is ‘asakta b’priya verivya’ - did you to TRY to have children, even if there were ultimately no children left?

22. This is also the psak of the Shulchan Aruch - EH 1:7.

23. R. Dr. Abraham Abraham quotes R. Shlomo Zalman Auerbach as seeing no basis in principle for a halachic distinction between married and unmarried men. Nevertheless, although
he did not regard the procedure as prohibited for unmarried men, he considered it to run counter to general halachic ethics.

24. This was already the subject of a debate around the case of a woman who became pregnant from a bath or sheets on which she slept. Does the sperm provider fulfil the mitzva of
p’ru u'revu? In this case there was no specific ma’ase by the father. (A similar case would be where semen was taken from a man when he was sleeping and used through artificial
insemination to create a child). Beit Shmuel EH 1:10 rules that he DOES fulfil the mitzva. Taz (EH 1:8) questions this. The Minchat Chinuch brings a proof from the Talmud
Yerushalmi that no intentional act is required to fulfil the mitzva of p’ru u’revu: a man who fathered a child through a prohibited act (such as an adulterous relationship) is still
considered as having fulfilled p’ru u’revu. However, why is this not considered a mitzva haba'a b 'aveira - a mitzva which was performed through a forbidden action, which is usually
invalid. According to the Minchat Chinuch, the answer is that the essence of p’ru u’revu is not the ma'ase, it is the existence of the children.

25. This is the position of R. Mordechai Halperin who rules that children produced after PSR DO fulfill the mitzva of p’ru u’revu
- https://www.daat.ac.il/ daat/ kitveyet/assia_english/halperin1-1.htm.

26. This was also the position of R. Shlomo Zalman Auerbach, who understood the halachic obligation to be for the couple to engage in regular sexual relations but not to require them
to pursue "heroic" actions to assure a pregnancy.
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Yehoshua was punished by remaining childless because he needlessly prevented the Jewish people from fulfilling the
mitzva of p’ru u’revu for one night’’! The mitzva here appears clearly to be that of relations between the couple, rather
that the actual production of a child.

* On that basis, EVEN if the sperm provider will be the halachic father of the child, is this really the fulfillment of the mitzva of p'ru
u'revu if there was no closeness and marital relationship leading to the conception of the child? Does it make a difference if the
mother is a wife with whom the deceased had been trying to produce a child such that the PSR is an extension of this process, as
opposed to a girlfriend or even an unconnected woman who agrees to bear the child?

35. 3.3.3 Insemination as part of the covenant of relationship - the covenant that the deceased made with his widow when they
married includes his commitment to bring children into the world with her. This aspect of the brit (as the Torah describes the
marital relationship) is described in the verse ‘and he will cling to his wife and they will be of one flesh’ - which, according to
some of the commentaries, describes the partnership that is created by having children. Therefore, when the deceased freezes
their sperm for future use, or when the widow is interested in PSR, using the sperm is considered part of the covenant of their
marriage and not taking advantage of a technical resource. This aspect of the covenant is only relevant when discussing
inseminating the widow, and if she is not interested in this, she has in essence ‘annulled the covenant’ and therefore she has
no status in dealing with the insemination of other women from the semen of her late husband.

3.3.4 Priority of the wife over the parents regarding these issues - .... in issues concerning having children, the wife has priority
over the parents, and she is permitted to veto their wishes regarding insemination using their child’s sperm - even if we were
to rule that when dealing with a single person, the parents could offer the use of his sperm to a single woman.

4. Conclusion - 4.4 When the deceased is not married, one should not utilize their sperm. 4.5 Other family members of the
deceased, including his parents, have no jurisdiction in this topic.

Rabbi Yuval Cherlow, Position Paper — Insemination with Sperm of the Deceased, Dec 2023
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Rav Asher Weiss rules that the sperm provider definitely does NOT fulfil the mitzva of p’ru u’revi’’ since one cannot
Sfulfil any mitzva after one dies.

* As such, some poskim rule that the mitzva of p’rv u’revu can be fulfilled through PSR and some rule that it cannot?. But this is NOT
necessarily connected to the question of whether the sperm provider is the halachic fathers!!

27. This is learnt from the angel who came to Yehoshua (Yehoshua 5:13-14) with an outstretched sword, informing him ‘now, | have come’ - ie for a transgression which had just
occurred.
28. https://ad120.tzohar.org.il/en/articles/position-paper-insemination-with-sperm-of-the-deceased/
29. Rav Weiss (Minchat Asher, Bereishit 3) also cites Rav Tzvi Pesach Frank (Har Tzvi E.H, 1) who rules that the primary expression of the mitzva of p’ru u’revu is the act of intercourse.
30. This is the position of R. Yosef Shalom Eliyashiv and R. Shlomo Dichovsky.
31. ltis possible that someone is NOT a halachic father yet still fulfills the mitzva (such as the convert) or that someone IS the halachic father but does not fulfil the mitzva as in the case
of a pregnancy from a bath (according to the Taz).
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C] PREGNANCIES OF SINGLE WOMEN - CHASHAD & OTHER ISSUES

* Some poskim have prohibited pregnancies following the death of the father since these will lead to suspicion32 of infidelity or
immorality33 by the woman and stigma for the child34 However, beyond the specific cases raised in the Gemara, there is no general
halachic ban that prohibits situations which could lead to potential stigma.

D] THE MOTHER'S STATE OF MIND

* Some argue that a recent widow who wishes to have PSR performed on her deceased husband is in a state of emotional distress and
her decision might be against her long-term interests; in the future she may deeply regret her decision. This could also apply to older
grieving grandparents who are initially insistent that they wish to produce offspring from their son, but may regret this in years to
comess,

* There is some legal precedent for ignoring the immediate wishes of a person in the expectation that these will not reflect their
long-term position3e.

* However, it is not clear that this would apply to reasonable decisions3” made after careful consideration.

* In order to avoid hasty decisions there could be a provision whereby PSR could only be done after a minimum period (eg 6 months)
following the death. However, the longer the wait the more uncertainty, causing other halachic challenges.

E] PLANNED ORPHANHOOD

* Many poskims38 have ruled that it should be prohibited to intentionally create orphans (or even fatherless children) through PSR3° on
the basis that the Jewish family should, where possible, be comprised of a living father and mother. Although they would permit a
husbhand and wife to conceive a child when the husband was terminally ill and the child would almost certainly be raised as an orphan,
this case is significantly different in a number of respects.
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The Torah commands us not to oppress the widow or orphan. Rashi explains that they are singled out since they
generally lack strength in society and are liable to be oppressed.
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32. R. Shlomo Zalman Auerbach ruled that a single woman may not become impregnated artificially due to the concern of chashad. See Nishmat Avraham 4 EH 1:3, based on Yevamot
24b and Ketubot 22b. See also Tehumin 44 p. 379 fn 39.

33. R. Yosef Henkin ruled that artificial insemination of a single woman was prohibited due to the Torah prohibition of kadesha (Kitvei R. Y.E. Henkin 2 Teshuvot Ibra 73.) Some poskim
have raised the precedent of Ketubot 3b concerning the Roman decree of prima nocta whereby the local governor would have the right to sleep with new brides before their
husbands. Many women were moser nefesh and died rather than submit to this, even though, in halachic terms, this was considered rape and the woman bore no responsibility.
Nevertheless, the Rabbis did not publicize this ‘heter’ in case other women abused it and had voluntary relations claiming that they had been forced.

34. See for example: Mishlei 4:24; Yevamot 24b and Gittin 79b. Beit Hillel rules there that a husband may not have relations with his wife after he has written her a get. The Gemara
explains that Beit Hillel is concerned that the wife may become pregnant and there could be a significant delay between the dating and the delivery of the get. People may then
assume that date on the get is correct and that the child is born outside marriage. Although it would not be a mamzer Rashi notes that it would bear a stigma. This is the position of
Nishmat Avraham (Second Edition), volume 3, pages 49 (in the name of Rabbi Shlomo Zalman Auerbach) and Rabbi Yitzchak Zilberstein, Shiurei Torah for Doctors 4, Bnei Brak
5772, page 317.

35. See Tehumin 44 p 378 fn 34 which brings an account by R. Menachem Borstein of Machon Puah that R. Mordechai Eliyahu advised a widow whose hushand had died young from
cancer not to use his sperm that had been frozen to produce another child for at least 2 years in order that her decision should be made with appropriate consideration.

36. See the example brought in the Tosefta (Shekalim 1:2) of a person who has gangrene in his leg and the only way to save his life is to amputate, but he refuses. The physician ties him
up, cuts off part of his leg and cures him. Retrospectively, he is considered to have consented to the amputation.

37. Unlike the decision to die rather than undergo an amputation.

38. This is the position of R. Hershel Schachter and R. Mordechai Willig.

39. This is usually also reflected in their prohibitive approach to older single women having children through sperm donation when it seem clear that they will not be able to have
children otherwise.
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Many senior poskim, including these from the Dati Leumi community, have ruled that it is inappropriate to bring orphans
into the world in a planned manner.”

* However, these concerns are more policy driven than strictly halachic and other poskim#! have ruled that these considerations are
overridden by other factors weighing in favor of permitted PSR and subsequent pregnancy in the case of fallen soldiers.

F] THE SPIRIT OF YIBUM OR A DEPARTURE FROM JEWISH FAMILY VALUES?

» We saw in Part 1 that some poskim (most notably R. Zalman Nechemia Goldberg) saw this procedure as consonant with the spirit of
Yibum - to enable the dead soldier to have progeny who will perpetuate his name and memory.
* However we also saw that other poskim (including R. Asher Weiss) reject this out of hand as an inappropriate application of ‘ta’amei
hamitzvot’ - speculating the underlying reasons for and spirit of a mitzva and applying those speculations in practical halacha. In
general, this is an approach which is clearly prohibited.
* There are a number of important difference between PSR/impregnation and a regular case of Yibum
(i) In Yibum the child will grow up with two biological parents, aside from the spiritual connection to the dead uncle. With PSR
the child will never have a living biological father.
(i) In Yibum the widow is able to marry and gain the support of a new husband from her deceased hushand’s family, providing
on-going emotion and material support as well as maintaining connection with her previous in-laws (the child’s grandparents)
and giving some consolation for her loss. With PSR the woman may be alone with no support.
(iii) In Yibum there is a real and ongoing connection with the deceased since the child is raised by his brother and widow. With
PSR of an unmarried solider, the child is simply a biological offspring with no practical family connection to the deceased
(and perhaps also no halachic or spiritual connection either - see above).
(iv) In Yibum the child is born b’ edusha through an intimate relationship between husband and wife. With PSR this is
lacking.
(v) In Yibum the new child is mystically seen as a reincarnation of the deceased brother to enable him to fulfil other mitzvot
and gain atonement for his sins. With PSR the baby is NOT a reincarnation of the deceased but a biological (and perhaps not
halachic) child. Also, the deceased need no further atonement since they died as kedoshim al kiddush Hashem.

G] SHOULD SOLDIERS GIVE CONSENT IN ADVANCE FOR PSR OR EVEN SPERM SAMPLES?

* Some are in favor of soldiers giving explicit consent in advance for PSR to avoid any uncertainty as to their views.
* What about soldiers giving sperm samples in advance so that PSR could be carried out?

41. Q: .... I wanted to ask: is there room to ask every soldier who drafts if he is interested in this, and then there would be no doubt
as to his wishes? Perhaps we could even let them freeze their sperm for this purpose?
A: This truly is a dilemma. A similar dilemma faced Rabbi Goren zt”l, who was the IDF Chief Rabbi at the time, and he
discusses the question of whether to reestablish that which was accepted according to the Gemara regarding the army of King
David, where anyone who went to war would write a get for his wife. The motivation to do this is to prevent a situation of
agunah for the wives of married soldiers who are missing, which is an incredibly painful and sensitive situation.
At the end of the day, it was decided not to do this for a number of reasons, from lowering the morale of those who sign this
kind of document, to doubts regarding the proper intentions and if the various soldiers could qualify for the criteria to make
such a get, to weakening the sanctity of marriage and its appeal .....
| estimate that even those who supported this, such as Rabbi Ariel, may he live long, would not support taking sperm from the
onset, and the difference is clear: writing a get is designed to prevent a tragic and disastrous situation; taking sperm from the
onset comes to create an initial situation that is not positive in its foundations - the birth of an “orphan” child to the deceased
(this is different than a living single woman who genuinely wishes to be a mother in her life), and therefore | estimate that
everyone would reject this institutionalized proposal.

R. Yuval Cherlow®

40. These quotes (which relate more generally to the question of planned pregnancies for older single women who have not been able to marry) are cited in an article by R. Roi Zaga
which is generally negative on the issue of producing children from PSR (see Tehumin 44 p.378).
41. Including R. Zalman Nechemia Goldberg and yblc’'a R. Zev Weitman who do not take this position and are more permissive on the issue of pregnancy after PSR.
42. This is of course case specific. In some cases of PRS for the widow or long-term girlfriend, the woman is strongly supported by her late hushand’s parents. However, she remains
without a husband unless she subsequently remarries.
43. https://ad120.tzohar.org.il/en/faq/responsa-insemination-with-sperm-from-a-killed-soldier-follow-up/
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H] CONCLUSIONS?
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Rav Avraham Steinberg ruled in 2012 that PSR should be permitted ONLY:
- for the insemination of a widow (who was married to the deceased) since we can assume that he would want to leave
children through her, and only where the deceased’s parents agreed.
- if the deceased had no other children.
- for a single man where the parents requested this.
- where the deceased explicitly requested this or we can reasonably assume that he would have.

43, 4. Conclusion: 4.1 If the deceased leaves a clear directive regarding using his sperm, one should fulfill it, aside from cases of
significant logical error.
4.2 It is important to clarify precisely what the true wishes of the deceased and his partner are. The attorney general regulated this
via an investigation of a social worker, and this seems like proper and fitting procedure.
4.3 If the deceased did not leave instructions and was married, the widow is the decider; on condition that she has not married
again, and that a significant amount of time has not passed from the moment she could have used the sperm. The widow’s wishes
have no impact, positive or negative, on the insemination of other women.
4.4 When the deceased is not married, one should not utilize their sperm.
4.5 Other family members of the deceased, including his parents, have no jurisdiction in this topic.
4.6 The principles stipulated here allow the sperm retrieval from the outset, as long as it is not done in a way that desecrates the
body

Rabbi Yuval Cherlow, Position Paper — Insemination with Sperm of the Deceased
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¢ R. Zev Weitman ruled that the PSR was permitted in a case in Alon Shevut in which Netanel Silberg Hy'd fell in battle leaving a
long-term girlfriend whom he had intended to soon marry. She has since born a child from Netanel - the first to be born in this manner
since the war. However, R. Weitman is quick to point out that MANY poskim remain opposed to this and the halachic matter is not as
simple as has sometimes been portrayed in the press.
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For a tree has hope; if itis cut it will again renew itself, and its bough will not cease. If its root ages in the earth, and in the dust its trunk dies, from the smell
of water it will blossom, and it will produce a branch like a sapling. But a man will die and he is weakened; man perishes and where is he? As the waters fail
from the sea, and the river is drained dry. So does a man lie down and not rise; until the heavens are no more, they will not awaken, nor will they be aroused
from their sleep. Would that You hide me in the grave, that You would keep me secret, until Your wrath has subsided; give me a set time and remember me. If
amandies, will he live? All the days of my lifespan, | will hope, until the coming of my passing.
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